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A selection of excerpts and conversation topics from 

DEMOCRACY, IF WE CAN KEEP IT.   
 

The state of free speech as America prepared to enter 

World War 1 (page 32): 
 

On May 18, 1917, a thirty-year-old pharmacy student 

affiliated with the Manhattan Anti-Conscription League was 

arrested on a “disorderly conduct” charge for speaking 

against the draft. The night court magistrate let him off with a 

suspended sentence but warned, “on Friday night you didn’t 

know and I didn’t know that the conscription bill had been 

signed; otherwise you would be guilty of treason. You must 

warn other members of the league that a repetition of such 

remarks will be considered treason. You have the right of 

speech, but not the right to attack the law.” 
 

Press attacks, aimed at the American Union Against 

Militarism, which later became the ACLU (37): 
 

That September, Life magazine . . . took disapproving notice 

of [ACLU founder Roger] Baldwin and his work with a short 

piece titled “Nothing to be Proud of”: There is grave doubt 

whether, after the war is over, a membership in this society will be sought as eagerly as is membership in 

the Order of the Cincinnati, the Society of Colonial Dames, or the Sons and Daughters of the American 

Revolution—all of them societies made possible by men who fought to free this nation from the torturing 

talons of autocracy. In fact, it is highly probable that the descendants of the founders of the American 

Union Against Militarism will be bitterly ashamed of having known that any of their relatives belonged to 

that organization. 
 

The 1918 trial of the Industrial Workers of the World (44-46): 
 

Opening arguments began on July 2 with 113 defendants in the dock. Of the 166 indicted, one had died, 

one had been dismissed, four had been severed from the trial, and others had vanished. Still, as the New 

York Times observed, “more men were under indictment than in any other case in the history of American 

criminal jurisprudence.” . . .  
 

One hour and five minutes after receiving the judge’s instructions, the jury sent notice that it had arrived 

at a verdict after one ballot. The remaining one hundred defendants were brought into the courtroom and 

told they had been found guilty on all counts. . . .  
 

“I can’t understand how some of us were not acquitted at a moment’s notice,” said [IWW leader Bill] 

Haywood. [Lawyer George] Vanderveer was also stunned. “I can conceive of some of the defendants 

being found guilty, but that all of them should be is astounding,” he said. 
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The anti-black riots of 1919 (61-62): 
 

[NAACP field secretary and poet] James Weldon Johnson seemed resigned to a dark reality. During a 

fact-finding visit to Washington, DC, just before Chicago exploded, Johnson told the Washington Post 

that more riots were in the offing: “When they come, they will be serious. The colored men will not run 

away and hide as they have done on previous occasions. . . . The experience here has demonstrated clearly 

that the colored man will no longer submit to being beaten without cause.” 
 

The Crisis, the NAACP’s magazine, embraced Johnson’s new perspective: “One of the greatest surprises 

to many of those who came down to ‘clean out the niggers’ is that these same ‘niggers’ fought back. 

Colored men saw their own kind being killed, heard of many more and believed that their lives and liberty 

were at stake,” wrote NAACP Assistant Secretary Walter F. White. 
 

The end of the [A. Mitchell] Palmer era, (77-78): 

[Assistant Secretary of Labor Louis] Post had not set out to become Palmer’s nemesis. But events had 

placed him in Palmer’s path. . . .  
 

Post was okay with deporting Communists but was a stickler for due process, which Palmer’s agents 

routinely violated. As author Stanley Coben notes, “By April 10, Post had decided 1,600 cases, canceling 

arrest warrants in 1,141 or 71 percent of them.” Post also denounced the attorney general’s “drastic 

proceedings on flimsy proof to deport aliens who are not conspiring against our laws.”…. 

Palmer appeared before the [House Rules] committee on the first day of June. He spent two days 

defending his tactics and attacking Post. . . .  
 

After Palmer’s testimony, Chairman Philip Campbell announced that no formal action would be taken on 

the impeachment resolution, effectively ending the process. 
 

The New York Evening Post applauded the decision: “The simple truth is that Louis F. Post deserves the 

gratitude of every American for his courageous and determined stand on behalf of our fundamental rights. 

It is too bad that in making this stand he found himself at cross-purposes with the Attorney General, but 

Mr. Palmer’s complaint lies against the Constitution and not against Mr. Post.” 
 

Black Repression and the ALCU (84-85): 
 

The violence started on the evening of May 31, 1921, after rumors raced through Tulsa that a black 

delivery boy had assaulted a seventeen-year-old white elevator girl. “Nab Negro for Attacking Girl in 

Elevator” read a Tulsa Tribune headline. 
 

Talk of lynching quickly took root. . . . Angry words were exchanged, shots were fired, and people lay 

dead in the street. The mob became an avenging army intent on destroying the Greenwood District, the 

most prosperous black community in America. . . .  
 

That July, the ACLU published a small pamphlet . . . by William Pickens, field secretary of the NAACP. 

Pickens argued that . . . white Southerners instead concocted a system to keep blacks in economic 

bondage—and that mob violence erupted when whites suspected blacks were trying to escape that system. 

. . . [ACLU executive director] Roger] Baldwin pointed to the mob violence in Tulsa—where 
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economically successful blacks were, indeed, resented and ultimately driven out—as evidence of the truth 

of Pickens’s observations. 
 

The Scopes trial (102-105): 
 

[Defense Lawyer Clarence] Darrow suggested that he and [opposing attorney William Jennings] Bryan 

cross-examine each other. . . .  
 

The judge said he would allow it. . . .  
 

It immediately became clear that Darrow meant to do precisely what he had promised: to reveal Bryan as 

a man ignorant not only of science but of religion. 
 

Looming over Bryan, he demanded to know whether the Bible was to be taken literally. Bryan responded 

that not everything could be. The phrase that man is “the salt of the earth” did not mean people were 

composed of salt. 
 

“Do you believe that the whale swallowed Jonah?” asked Darrow. 
 

Bryan replied that it was a “big fish,” not a whale. 
 

So did the big fish swallow Jonah? 
 

“I believe in a God who can make a whale and can make a man and can make both do what He pleases,” 

Bryan answered. . . .  
 

And so it went for nearly two hours, with Darrow hitting Bryan with one example after another in which a 

literal interpretation of the Bible defied scientific theory and facts. What would be the physical 

consequences of the world standing still? What was the date of Noah’s flood? What happened to the fish? 

Were they on the ark too? And what about civilizations, such as China, that date their existence to a time 

before the flood? Was Eve really created from a rib? Where did Cain find his wife? Was the story of the 

tower of Babel literally true? . . .  
 

Judge Raulston announced the next day that he had made a mistake in allowing Darrow to question 

Jennings and ordered the testimony expunged. 
 

The impact of the Scopes trial on the ACLU (107): 
 

The Scopes trial . . . catapulted the ACLU onto the national stage. . . . The irony is that, judged strictly on 

the judicial result, Scopes was a failure. It did not open schools to teaching about the theory of evolution. 

And although Scopes’s conviction was reversed, that reversal “left no grounds for appeal to the U.S. 

Supreme Court, for which we had hoped,” complained the ACLU . . . But it burnished the ACLU’s 

prestige and certified its growing influence. [It] was a failure that was also a triumph. 
 

Roger Baldwin and Russia (115): 
 

In Liberty Under the Soviets, Baldwin [noted] that “Communists everywhere see Soviet Russia as the 

greatest hope for the freedom of the masses.” He defended the book’s title with praise for “the basic 
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economic freedom of workers and peasants and the abolition of privileged classes based on wealth” and 

for “the new freedom of women, the revolution in education—and, if one count it as significant, liberty 

for religion—and anti-religion.” . . .  
 

Reviewers noted the seeming contradictions in his viewpoint. As a reviewer in The Bookman put it, “Mr. 

Baldwin, whose fight for civil liberties in his own country has made him a national figure, relapses into 

apologies when it comes to the dictatorship of the proletariat.” 
 

In 1929 the ACLU expands its mandate (118-119): 
 

Traditionally, the ACLU’s mission had “been to protect the civil liberties described as ‘freedom of 

speech, press and assemblage,’ ” [Baldwin] wrote in a memo to his national committee. . . .  The future 

ACLU, he wrote, should work more emphatically for “Negroes in their fight for civil rights,” for 

immigrants facing discrimination, for criminal defendants facing police abuse or infringement on their 

constitutional rights, and for the rights of American Indians. It should fight against unlawful searches and 

seizures, censorship, compulsive military training, and all discrimination based on race, religion, or 

political views. And it should oppose American imperialism—or, as Baldwin put it, “control of weaker 

nations by the United States.” 
 

The Scottsboro Boys (123-124): 
 

In 1931, with the release of its Black Justice report, the ACLU stepped into another contentious area. . . . 

The report was astonishingly blunt for the era and a clear reflection of Baldwin’s intent to expand the 

ACLU’s agenda—as was the ACLU’s deep involvement in one of the most explosive racial dramas of the 

day. 
 

That drama revolved around nine black youths charged with raping two white girls on a freight train in 

Alabama. The youths came to be known as the Scottsboro Boys, and the case became a window into the 

South’s unremittingly brutal system of justice, in which blacks had no rights that whites were bound to 

respect. Their treatment shocked much of the world—though the abuses and attitudes laid bare were 

normal practice for the South. 
 

On ejecting Elizabeth Gurley Flynn from the ACLU board because of her communist Party 

membership in 1940 (140): 
 

The Flynn affair was . . . a self-inflicted crisis that haunted the ACLU for decades. The organization 

survived. And, in some respects, it emerged stronger. But it had lost its innocence and some of its luster. 

It had traded principle for expediency and presumably gotten the Dies committee off its back. 

If Chamberlain could sacrifice Czechoslovakia, surely the ACLU could sacrifice Flynn. There were, after 

all, more important things at stake. With the battle approaching America’s shores, irrational hysteria 

would surely surge, and human rights would surely be trampled. What was unclear was whether this new, 

supposedly more tough-minded ACLU was better or worse prepared for the task. 
 

The internment of Japanese Americans (153-154): 
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The great migration from Los Angeles began just over a month after Roosevelt signed the executive 

order. Those who were not evacuated straightaway were put under a strict curfew. . . .  
 

Thousands began their involuntary journey to what essentially were prisons. All were instructed to bring 

bedrolls and water jugs—but no cameras or guns. One of the first places to receive the unwilling guests 

was the Owens Valley Reception Center in Manzanar, California—a former ranching town at the base of 

the Sierra Nevada mountains. Some eight hundred arrived on March 23, the first day of mass relocation. . 

. .  
 

The white population responded with horror. “No Japanese had ever settled in the Owens Valley. None 

was wanted—let alone 50,000,” observed the Baltimore Sun. One local restaurant owner vowed to “shoot 

the first . . . Jap who sticks his nose into my place.” The next day, three Asian men walked into his 

restaurant and ordered steaks. “After they had gone, I looked into the cash register and I couldn’t see any 

difference between their money and the other money in the drawer,” the now-accepting restaurateur told 

the Sun reporter. 
 

The ACLU compromise on the Japanese internment policy (156-157): 
 

Eager to clarify the national board’s position, Baldwin put forth competing resolutions on the issue of 

Japanese detention. The first resolution declared that, absent a declaration of martial law, it was 

unconstitutional to round up American citizens, deny them due process, and send them off to camps. It 

did not address the question of so-called enemy aliens. The second proposed resolution conceded the 

government’s authority to remove both citizens and aliens from military zones—implicitly accepting the 

policy as constitutional. It asserted that such actions must be justified by military necessity, that basic 

civil liberties must be protected, and that civilians should be involved in the process. 
 

By a two-thirds majority, the board chose the second, nonconfrontational approach. The resolution, 

adopted June 22, 1942, acknowledged the government’s “constitutional right in the present war to 

establish military zones and to remove persons . . . ” It included caveats about military necessity, civilian 

review, protection of rights, and access to hearings but avoided putting the ACLU in the position of 

opposing government policy. 
 

The compromise left the ACLU in something of a bind. It was difficult to argue that government actions 

were legally wrong but also constitutionally permitted. Also, by taking constitutional challenges off the 

table, the resolution prohibited ACLU attorneys from making some of their most powerful arguments. 
 

American soldiers of color (174): 
 

Ultimately, the accomplishments by the few persons of color permitted to fight had more impact on 

public opinion, and perhaps on public policy, than the lawsuits brought in the name of equality. 
 

Japanese Americans served, for the most part, in segregated units; but those units—most notably the 

100th Infantry Battalion, the 442nd Infantry Regiment, and the 522nd Field Artillery Battalion—became 

legendary for their valor. The same is true of the black 92nd and 93rd infantry divisions and of the 

Tuskegee Airmen (formally known as the 332nd Fighter Group and the 477th Bombardment Group). . . . 
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As one black aircraft and engine mechanic put it, “we proved that black Americans were not ignorant, 

that we could fly airplanes just like any other ethnic group, if given the chance. We proved that we could 

excel. . . . [We] sank a destroyer with 50 caliber AP bullets. We could soldier, we were sharp dressers, 

and proud to be called the cream of the crop.” 
 

Ending racial discrimination in the military (175-176): 
 

Executive Order 9981 mandated “equality of treatment and opportunity for all persons in the Armed 

Services without regard to race, color, religion or national origin.” . . .  

Because the order mandated “equality of treatment” as opposed to an end to segregation, the reaction 

from civil rights leaders was mixed. The situation was confused further by a statement attributed to 

General Omar Bradley, army chief of staff, saying the army would eliminate segregation only “when the 

nation as a whole changes.” At a press conference, President Truman said he believed Bradley had been 

misquoted and that he expected the order ultimately to end racial segregation. Shortly thereafter, 

Randolph endorsed the order: “We have been given assurances that segregation is unequivocally banned 

under the executive order,” he said. 
 

So concluded the drama that began before the war, when Randolph’s 1941 threat of a march on 

Washington forced Roosevelt to sign Executive Order 8802. . . .  
 

The end of Joe McCarthy (195-196): 
 

McCarthy prattled on about the young traitor at [Chief Army Counsel John] Welch’s law firm, accusing 

Welch of “unknowingly aiding” the Communist Party. The more McCarthy talked, the more agitated 

Welch grew. Finally, Welch turned to chairman Mundt and asked for a moment of “personal privilege.” 

Welch demanded McCarthy’s attention. . . .  
 

“Until this moment, senator, I think I never really gauged your cruelty or your recklessness,” he said, and 

proceeded to tell McCarthy about the young man he had just accused—a recent Harvard Law School 

graduate named Fred Fisher, who seemed poised for a brilliant career, and whom an associate had 

originally picked to work on the case with McCarthy’s committee. Over dinner . . . Fisher had confided 

that, for a short time while in law school, he had belonged to the Lawyers Guild. Welch had responded by 

gently warning the youth against working on the McCarthy project because of its potential to damage his 

reputation. 
 

“So, Senator, I asked him to go back to Boston. Little did I dream you could be so reckless and so cruel as 

to do an injury to this lad…. I like to think I am a gentle man, but your forgiveness will have to come 

from someone other than me. . . . Let us not assassinate this lad further. Senator, you have done enough. 

Have you no sense of decency, sir? At long last, have you left no sense of decency?” 
 

McCarthy spoke, provoking Welch into a final retort. “Mr. McCarthy, I will not discuss this with your 

further. You have sat within six feet of me, and could have asked me about Fred Fisher. . . . If there is a 

God in heaven, it will do neither you nor your cause any good. I will not discuss it any further.” 

The exchange riveted the audience, which sat attentively silent before thunderously clapping—“the 

biggest burst of sympathetic applause since the hearings began,” reported the Baltimore Sun. . . .  

On December 2, the Senate . . .  voted 67 to 22 . . . to condemn McCarthy on two counts out of three …. 
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The vote did not expel McCarthy from the Senate, nor strip him of his powers as a senator, but it 

essentially ended his political career. 
 

The Brown decision (197-199): 

 

The saga of McCarthy’s hearings and the senator’s eventual comeuppance was not the biggest domestic 

story of 1954. That distinction went to the Brown v. Board of Education of Topeka Supreme Court 

decision. . . .  
 

The lead attorneys … were not ACLU lawyers. They came from the NAACP and were led by Thurgood 

Marshall. But the ACLU helped the NAACP’s lawyers prep for oral arguments, shared briefs and ideas 

with them, and filed a friend of the court brief. . . .  
 

The ACLU released a statement by Vice Chairman Edward J. Ennis that celebrated the Supreme Court 

victory while also taking a swipe at Communists: “The Supreme Court’s decision . . . is an historic 

landmark in the effort to achieve what is guaranteed to everybody under our democratic system, equality 

for all. Its effect will be felt not only by the thousands of school children who will now, for the first time, 

enjoy their education on a truly equal basis. It will be felt in the far corners of the world, wherever 

America’s faith in its democratic concepts is challenged falsely by Communist propagandists.” 
 

 

 

The ACLU sides with segregationists (212-213): 
 

In an odd twist, the ACLU soon found itself allied with Ross Barnett and his lieutenant governor, Paul 

Johnson. Because of their efforts to block [James] Meredith’s registration, the U.S. Court of Appeals in 

New Orleans had charged them with criminal contempt. Barnett was demanding a trial by jury …. 

Even though the ACLU knew a Mississippi jury was likely to side with Barnett and Lieutenant Governor 

Johnson, it submitted an amicus brief supporting his position. . . .  
 

William White of the Philadelphia Inquirer applauded the ACLU’s position, noting that “the only 

‘liberal’ voice thus far raised—not in behalf of Barnett but in behalf of an indispensable constitutional 

right—has been that of the American Civil Liberties Union.” If Barnett could be “hustled” out of his 

rights today, argued White, “a far better man, in a far better cause, can be hustled out of his rights 

tomorrow.” 
 

The only other friend of the court brief filed on Barnett’s behalf was a notably cantankerous screed from 

the state of Mississippi. It declared that if “the U.S. may punish the state by unlawfully Impeaching, 

pauperizing and Imprisoning the governor, with deference, we need not wait for communism to destroy 

our great constitution.” 
 

A love story (235-238): 
 

Of all the cases the ACLU was involved in during the 1960s, the most poignant had a love story at its 

heart. Richard Perry Loving and Mildred Loving were a photogenic interracial couple with a simple wish: 

to legally raise a family as husband and wife in the state of Virginia. . . .  
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Chief Justice Earl Warren delivered the court’s unanimous opinion. . . .  
 

“Marriage is one of the ‘basic civil rights of man,’ fundamental to our very existence and survival,” he 

observed. “Under our Constitution, the freedom to marry, or not marry, a person of another race resides 

with the individual, and cannot be infringed by the State.” 
 

“I feel free now,” said Mrs. Loving after the decision. 
 

The Christian Science Monitor, while hailing the ruling as “inevitable,” wrote an editorial apparently 

aimed at reassuring those frightened by the implications. “There is ample evidence that the overwhelming 

majority of marriages will continue to be along racial lines. There is little proof that even the freer 

attitudes of the 1960’s have brought any major increase in miscegenation,” claimed the Monitor. . . .  
 

In 2017, fifty years after the Loving decision, the Pew Research Center issued a report based on 2015 data 

noting that “17% of all U.S. newlyweds had a spouse of a different race or ethnicity, marking more than a 

fivefold increase since 1967.” 
 

Taking over the ACLU in the aftermath of 9/11: 
 

On the morning of September 11, exactly a week after [incoming executive director Anthony] Romero 

reported for work, two commercial planes slammed into the twin towers of the World Trade Center and 

another into the Pentagon, leaving heaps of rubble and glass and nearly three thousand dead. Another 

plane crashed near Pittsburgh. Shortly before the crash, a man had called an emergency operator claiming, 

“We are being hijacked.” The ACLU headquarters, blocks away from the crumbling Twin Towers, was 

evacuated. . . .  
 

The group adjourned in shock. “I remember getting scared,” recalled Romero, as a sense of the hugeness 

of his new job suddenly struck him. “I remember worrying about the safety of the staff, which I had just 

met the week before, being worried about how [to] respond.” 
 

Romero went to his hotel room, called his mother, and assured her that he was okay; then he knelt and 

prayed. “I prayed for my partner. I prayed for my staff. And I prayed for strength. I remember thinking, 

‘Help me with this.’” 
 

Of all the issues that could have erupted, this was one of the farthest from his comfort zone. He knew 

“racial justice issues, I understood immigration issues, I understood voting issues, I understood the death 

penalty. National security is not anything I had ever thought about in the civil liberties context.” 
 

Romero asked the board and staff to resist any impulse to make political points. “Grieve the loss of life, 

talk about this tragedy. Do not talk about the erosion of civil liberties.” A stunned, angry, grieving 

America, he assumed, was in no mood to hear arguments about the rights of terrorists or to hear history 

lessons on Japanese internment. Such talk was only “going to reinforce the stereotype that this is a knee-

jerk organization that doesn’t deal with the moment. 
 

Edward Snowden and the ACLU (386-387): 
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In the beginning, [Snowden] was “very much the true believer.” He “signed up for the Iraq War because I 

bought . . . what was the propaganda of the time,” that it was a just war “to free the oppressed.” …. 

Gradually, he began to question his original presumptions. . . .  
 

Obama’s candidacy, said Snowden, “created a space” to criticize certain aspects of American policy. It 

seemed okay to discuss American misbehavior—such as torture and renditions—since Obama was 

saying, “That’s not who we are. That’s not what we do.” 
 

But after Obama took office, Snowden was disappointed at the “extremely rapid retreat from the kinds of 

things that he sort of campaigned on.” 
 

Anthony Romero on Snowden (390-391): 
 

Once Snowden was safely ensconced, Romero flew to Moscow to meet him and “take the measure of the 

man.” They spent a few days together in the winter cold, getting to know one another…. 

He recalls Snowden telling him, “Look, if there’s a way for me to come back to the U.S., I’d like to come 

back. And I need someone to help me think through a legal team and the parameters for what might be a 

plea bargain. . . . I trust your organization, and I trust you to help me identify U.S.-based lawyers to 

represent me in conversations with the U.S. government. . . . That’s all I want, and I want to be able to 

help you.” 
 

“I wasn’t really worried after I met him,” said Romero. “There were many people who thought of him as 

a traitor, and many people, some people, within the organization were squeamish about it. And I wanted 

to make sure that I wasn’t just doing it out of benevolence.” 
 

Romero decided to trust his instincts and to focus on the upside: “It’s great for us to have a relationship 

with someone who is going to turn out to be the twenty-first century Ellsberg . . . kind of the digital 

Mandela. It’s hard to compare anyone to Mandela; but to say someone is iconically identified with a 

cause and reviled at the beginning and then is seen to have subsequently done a service, it’s not that far a 

stretch. 


